Unit 2: Criminal Law


Case Study Preparation
Preparatory Reading

· Case backgrounder R v. Keegstra (printed) 

· Hate Crimes backgrounder (printed)

While reading, consider:

· Context of the time

· Elements of the Criminal Code contravened

· Available defenses

· Required elements of actus reus and mens rea
· Implications of related legal documents, for example the Charter of Rights and Freedoms

Assignment:
· Next class as a group of 4 or 5, you will be assigned to function as either the Crown Attorney or Defence Counsel in this case.

· You and your group will be responsible for created your respective case, given the information provided.

· You will nominate one person from your group to serve as the lead attorney, who will present an oral overview of the case.

· Homework: read the decision overview (printed), and scan the original decision from the Alberta Provincial Court (online) and the final judgement of the Supreme Court of Canada (online).  Prepare a one page response that summarises the case each side prepared in class, and contrasts it to the actual case put forward by the Crown and Defence. It should also provide a summary of the decision reached by each Court.   Your report should include an analysis section wherein you discuss the impact this case had on the progress human rights in Canada.
Case Backgrounder R v. Keegstra
I. Facts
    Mr. James Keegstra was a high school teacher in Eckville, Alberta from the early 1970s until his dismissal in 1982.  In 1984 Mr. Keegstra was charged under s. 319(2) (then s. 281.2(2)) of the Criminal Code with unlawfully promoting hatred against an identifiable group by communicating anti-semitic statements to his students.  He was convicted by a jury in a trial before McKenzie J. of the Alberta Court of Queen's Bench.
    Mr. Keegstra's teachings attributed various evil qualities to Jews. He thus described Jews to his pupils as "treacherous", "subversive", "sadistic", "money-loving", "power hungry" and "child killers".  He taught his classes that Jewish people seek to destroy Christianity and are responsible for depressions, anarchy, chaos, wars and revolution.  According to Mr. Keegstra, Jews "created the Holocaust to gain sympathy" and, in contrast to the open and honest Christians, were said to be deceptive, secretive and inherently evil.  Mr. Keegstra expected his students to reproduce his teachings in class and on exams.  If they failed to do so, their marks suffered.
    Prior to his trial, Mr. Keegstra applied to the Court of Queen's Bench in Alberta for an order quashing the charge on a number of grounds, the primary one being that s. 319(2) of the Criminal Code unjustifiably infringed his freedom of expression as guaranteed by s. 2(b) of the Charter.  Among the other grounds of appeal was the allegation that the defence of truth found in s. 319(3)(a) of the Code violates the Charter's presumption of innocence.  The application was dismissed by Quigley J., and Mr. Keegstra was thereafter tried and convicted.  He then appealed his conviction to the Alberta Court of Appeal, raising the same Charter issues.  The Court of Appeal unanimously accepted his argument, and it is from this judgment that the Crown appeals.
    The Attorneys General of Canada, Quebec, Ontario, Manitoba and New Brunswick, the Canadian Jewish Congress, Interamicus, the League for Human Rights of B'nai Brith, Canada, and the Women's Legal Education and Action Fund (L.E.A.F.) have intervened in this appeal in support of the Crown.  The Canadian Civil Liberties Association has intervened in support of striking down the impugned legislation.
 II. Issues 
   The following constitutional questions were stated on August 1, 1989:
 1.Is s. 281.2(2) of the Criminal Code of Canada, R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal Code of Canada, R.S.C., 1985, c. C-46) an infringement of freedom of expression as guaranteed under s. 2(b) of the Canadian Charter of Rights and Freedoms?
 2.If s. 281.2(2) of the Criminal Code of Canada, R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal Code of Canada, R.S.C., 1985, c. C-46) is an infringement of s. 2(b) of the Canadian Charter of Rights and Freedoms, can it be upheld under s. 1 of the Canadian Charter of Rights and Freedoms as a reasonable limit prescribed by law and demonstrably justified in a free and democratic society?
 
3.Is s. 281.2(3)(a) of the Criminal Code of Canada, R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Criminal Code of Canada, R.S.C., 1985, c. C-46) an infringement of the right to be presumed innocent, as guaranteed under s. 11(d) of the Canadian Charter of Rights and Freedoms?
 4.If s. 281.2(3)(a) of the Criminal Code of Canada, R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Criminal Code of Canada, R.S.C., 1985, c. C-46) is an infringement of s. 11(d) of the Canadian Charter of Rights and Freedoms, can it be upheld under s. 1 of the Canadian Charter of Rights and Freedoms as a reasonable limit prescribed by law and demonstrably justified in a free and democratic society?
 III.  Relevant Statutory and Constitutional Provisions
    The relevant legislative and Charter provisions are set out below:
 Criminal Code 
    319. . . .
    (2) Every one who, by communicating statements, other than in private conversation, wilfully promotes hatred against any identifiable group is guilty of
 (a)                        an indictable offence and is liable to imprisonment for a term not exceeding two years; or
 (b)an offence punishable on summary conviction.
    (3) No person shall be convicted of an offence under subsection (2)
 (a) if he establishes that the statements communicated were true;
 (b) if, in good faith, he expressed or attempted to establish by argument an opinion on a religious subject;
 (c) if the statements were relevant to any subject of public interest, the discussion of which was for the public benefit, and if on reasonable grounds he believed them to be true; or
 (d) if, in good faith, he intended to point out, for the purpose of removal, matters producing or tending to produce feelings of hatred towards an identifiable group in Canada.
                                                                         . . .
    (6)  No proceeding for an offence under subsection (2) shall be instituted without the consent of the Attorney General.
    (7)  In this section,
 "communicating" includes communicating by telephone, broadcasting or other audible or visible means;
 
"identifiable group" has the same meaning as in section 318;
 "public place" includes any place to which the public have access as of right or by invitation, express or implied;
 "statements" includes words spoken or written or recorded electronically or electro-magnetically or otherwise, and gestures, signs or other visible representations.
    318. . . .
    (4)  In this section, "identifiable group" means any section of the public distinguished by colour, race, religion or ethnic origin.
 Canadian Bill of Rights, R.S.C., 1985, App. III
 The Parliament of Canada, affirming that the Canadian Nation is founded upon principles that acknowledge the supremacy of God, the dignity and worth of the human person and the position of the family in a society of free men and free institutions;
    Affirming also that men and institutions remain free only when freedom is founded upon respect for moral and spiritual l values and the rule of law;
    And being desirous of enshrining these principles and the human rights and fundamental freedoms derived from them, in a Bill of Rights which shall reflect the respect of Parliament for its constitutional authority and which shall ensure the protection of these rights and freedoms in Canada:
    Therefore Her Majesty, by and with the advice and consent of the Senate and House of Commons of Canada, enacts as follows:
                                                                         . . . 
    1. It is hereby recognized and declared that in Canada there have existed and shall continue to exist without discrimination by reason of race, national origin, colour, religion or sex, the following human rights and fundamental freedoms, namely,  . . . 
 (d) freedom of speech;
 Canadian Charter of Rights and Freedoms
    1.  The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.
    2.  Everyone has the following fundamental freedoms:
 
 (b) freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;
    11.  Any person charged with an offence has the right
 (d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal; 
   15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national and ethnic origin, colour, religion, sex, age or mental or physical disability.
    27.  This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians.
Source: http://csc.lexum.umontreal.ca/en/1990/1990scr3-697/1990scr3-697.html 
Hate Crimes Backgrounder

5. LEGAL REMEDIES - THE LAW IN CANADA 

Hate crime law and civil rights protections can be an effective deterrent to hate. First, those convicted of committing crime may end up in prison. This provides direct education to young people who flirt with joining hate groups and may serve as an important deterrent to joining and committing hate crime. Second, civil remedies can also be effective. For example, some of the key white supremacist groups in the United States have been forced to liquidate their assets to pay court costs and/or pay for civil rights violations. Civil remedies are much weaker in Canada and hate groups have been much more successful in suing anti-racist and ant-fascists for libel and defamation than anti-racists and anti-fascists have been in bringing hate mongers to justice. But this should not stop anti-racists from using legal remedy when possible. It is important to use each and every tool that is available and to lobby for better hate crime laws and to elect politicians who the development of tougher laws and support the prosecution of hate crime. 

CRIMINAL CODE PROTECTIONS 

Sections 318 of the Code states that anyone who advocates or promotes genocide is guilty of an indictable offense, where genocide refers to the intent to destroy in whole or in part any identifiable group. Section 319 (1) states that anyone who "by communicating statements in any public place, incites hatred against any identifiable group where such incitement is likely to lead to a breach of the peace is guilty of an offense. Section 319 (2) also makes it an offense under the Criminal Code to willfully promote hatred against an identifiable group other than in private conversation. The Code also allows the seizure of hate propaganda which is kept in premises for distribution or sale. The maximum sentence for advocating genocide is five years imprisonment. A person charged with inciting hatred or wilfully promoting hatred is liable to two years imprisonment if prosecuted by way of indictment or to six months and/or a $2,000 fine if by summary conviction. 

There are four statutory defence against the charge of wilfully promoting hatred: 1) the statements communicated were true, 2) the statements expressed in good faith an opinion upon a religious subject, 3) that the statements were made on a subject of public interest which, on reasonable grounds, are believed to be true, and 4) pointing out in good faith, for purpose of removal, matters tending to produce feelings of hatred. In addition, the consent of a provincial Attorney General is required to initiate prosecution under the Code for advocating genocide or promoting hatred. 

These very liberal defenses provided in law and the fear that charges under the Criminal Code for the promotion of hatred and genocide will give hate mongers free publicity have prevented charges against obvious hate mongers. As one senior Crown Council stated, there is fear that "an acquittal may well be seen as a vindication of the offender's views." It has also been felt that human rights statues are a more effective means of preventing hate. This is line with the minority opinion of the Supreme Court in the case of James Keegstra who was found to have breached Section 319(2) for anti-semitism. As Madame Justice Beverly McCloulin, wrote in the minority decision, argued 319 is not a reasonable limit on freedom of expression and that human rights legislation was a more appropriate remedy than criminal law. In the Keegstra case, for example, the Supreme Court of Canada found in a narrow 5 to 4 decision that Section 319 (2), of the Criminal Code places a justifiable limit on freedom of expression as protected by Section 2B of the Charter of Rights of Freedoms. This kind of thinking has resulted in a paucity of charges under the Criminal Code. Madame Justice Beverly MacGloughlin is now ... 

SIDE BAR DEFINITION OF HATE 

Hate has been defined in a number of Supreme Court rulings. Supreme Court Justice Dickson states that hate is not just a matter of discrimination or offensive comments. In the Keegstra decision - a former Alberta teacher convicted of breaching Section 319(2) -Dickson states that hate "connotes emotion of an intense and extreme nature that is clearly associated with vilification and detestation." Or as Supreme Court Justice Cory stated in the Andrews case: "To promote hatred is to instil detestation, enmity, ill will and malevolence in another. Clearly an expression must go a long way before it qualifies within that definition." 

 Source: http://www.stopracism.ca/content/5-legal-remedies-law-canada-0 

Decisions and Decision Backgrounder
Decision: Court of Queens Bench Alberta
http://www.canlii.org/en/ab/abqb/doc/1984/1984canlii1313/1984canlii1313.html
Decision: Supreme Court of Canada
http://csc.lexum.umontreal.ca/en/1990/1990scr3-697/1990scr3-697.html 
Decision Backgrounder

	


	


Keegstra's Conviction Confirmed 

"Moles only come out in the dark when no one is watching. Jews only do their deeds when no one is watching. A mole when mad, will strike back and have no mercy when disturbed. Jews strike at any time and have NO mercy." That excerpt from an examination answer penned by an Eckville, Alta., high-school student in 1982 is just one example of the lessons taught by former social studies teacher James Keegstra - lessons that launched a long and convoluted series of trials and appeals that finally ended in Ottawa last week. In a unanimous decision, the Supreme Court of Canada upheld Keegstra's 1992 conviction in Alberta - his second - on charges of wilfully inciting hatred against an identifiable group. "It ends a very ugly chapter in Alberta's history," said Hal Joffe, spokesman for the Canadian Jewish Congress. "All groups in our multicultural society will rest easy tonight."

The Keegstra case began in the fall of 1982 when one Eckville parent, dismayed by what she had discovered in her son's social studies notebook, complained about the teacher to the local school board. In December of that year, Keegstra lost his teaching job; in January, 1984, he was charged with hate-mongering. After a 70-day trial, he was convicted on July 20, 1985 - but three years later the Alberta Court of Appeal overturned that ruling after Keegstra's lawyer, Doug Christie, argued that Canada's so-called hate law was unconstitutional because it denies freedom of expression. Not according to the Supreme Court, which subsequently upheld the law's constitutionality and sent the case back to the provincial appeals court, which ordered a new trial. On July 10, 1992, Keegstra was again found guilty, a decision that he successfully appealed two years later on the grounds that the jury received inappropriate direction from the trial judge.

That decision set the stage for last week's Supreme Court ruling, which also reaffirmed the high court's previous decision that Canada's anti-hate law is constitutional. Relying largely on written submissions filed before the hearing, the nine justices listened to arguments by Christie before saying that they would not need to hear from the Crown. They recessed briefly and then returned to deliver their ruling - ending more than a decade of legal wrangling. Keegstra's case now returns to the Alberta Court of Appeal, which will hear sentencing arguments: Keegstra is appealing his $3,000 fine in his 1992 conviction, while the Crown may ask for a stiffer sentence.

Keegstra, who now works as an automobile mechanic, remains unrepentant. Described in 1985 by the judge presiding over his original trial as "akin to a drug addict pushing drugs," he declared last week that he is "disappointed, because we were dealing with truths and now they've made me a criminal for telling the truth." And while some Eckville residents expressed relief that the case was finally over, it is clear that certain aspects of Keegstra's ugly brand of "truth" continue to resonate. Before the initial complaint against him, he spread his anti-Semitic message among Eckville students for more than a decade. Last week, one of them told reporters that at least some of his teachings fell on fertile ground. "He was so strong about it that I believed what he believed," said the former student, who asked to remain anonymous. "You basically accepted what you were being taught." While Keegstra's legal odyssey may have ended - he could face up to two years in jail - his troubling legacy remains.

Maclean's March 11, 1996  Author PEETER KOPVILLEM in Ottawa 
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